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Current Issues in Civil Liberties 


During recent years many events have indicated that 
vigorous efforts are being made by various organizations 
and certain newspapers to curtail civil liberties. These 
organizations frequently try to convey the impression 
that they are acting in the role of protectors of civil lib- 
erties. They assume that their definition of patriotism is 
the only true one, even if it involves denial of free speech, 
free press and freedom of assemblage. By their “red- 
baiting” campaigns they try to establish the belief that our 
institutions are seriously threatened not only by left-wing 
elements but also by liberals. 


In these efforts they have been greatly aided by certain 
newspapers, particularly the Hearst press, although many 
other newspapers have been quick to see the threat to free- 
dom of the press and have joined with those who seek 
to maintain civil liberties. The most recent efforts have 
been concentrated on obtaining federal and state laws re- 
quiring teachers and students to take oaths of loyalty; 
to punish “subversive activities’ (however they may be 
defined), sedition, and insurrection; to exclude com- 
munist publications from the mails and to take the Com- 
munist Party off the ballot ; to make the deportation laws 
more stringent ; to make criminal any incitement to disaf- 
fection among soldiers and sailors; and to reéstablish a 
federal secret police devoted to spying on left wingers. 


TEACHERS’ OaTHS 


Nineteen states? now have laws requiring teachers to 
take oaths of loyalty. Of these 10 require teachers in 
private and parochial as well as public schools to take the 
oath and four states require aliens as well as citizens 
to take it. Bills were introduced in 16 states in 1935 but 
were defeated in seven states and vetoed by governors in 
two states. The campaign was headed by the Daughters 
of the American Revolution, and supported by the Ameri- 
can Legion, the Elks, Chambers of Commerce and other 
organizations as well as by the Hearst newspapers. 
Among those who regarded the laws as unnecessary and 
as a threat to academic freedom were James Conant, 
president of Harvard University; William A. Neilson, 
president of Smith College; Mary E. Woolley, president 


1 Arizona, 1935; California, 1931; Colorado, 1921; Georgia, 1935; 
Indiana, 1929; Massachusetts, 1935; Michigan, 1931 and 1935; 
Montana, 1931; New Jersey, 1935; North Dakota, 1931; New 
York, 1934; Ohio, 1919; Oklahoma, 1923; Oregon, 1921; South 
Dakota, 1921; Texas, 1921; Vermont, 1935; Washington, 1931; 


West Virginia, 1923; and Rhode Island has required a pledge of _ 


ty from all teachers for over 15 years without a law. 


of Mount Holyoke College; Robert M. Hutchins, presi- 
dent of the University of Chicago; Felix Frankfurter, 
Alexander Meiklejohn, Charles A. Beard and many other 
educators ; parent-teacher groups ; adult education groups; 
the American Federation of Teachers; the Progressive 
Education Association; and branches of the National 
Education Association. 


Although the laws appear harmless enough, experience 
has shown that they may be used to prevent honest discus- 
sion in the classroom of controversial issues. In many 
cases the oaths are more far-reaching than those required 
of elected officials. Furthermore, the laws make it possi- 
ble for school boards and superintendents to impose their 
own concepts of loyalty on teachers. Ina conflict between 
school administrators and teachers over the interpretation 
of loyalty the weight of authority is with the adminis- 
trators whose concepts of the proper functioning of edu- 
cation in a democracy may be no better than those of the 
great majority of teachers. 


Furthermore, the oaths frequently include loose gener- 
alizations that make it difficult for any two people to in- 
terpret them in the same way. For example, it is easy 
to see the conflict which can arise between administrators 
and teachers under the Georgia law which, besides requir- 
ing an oath of loyalty to the state and federal constitu- 
tions, requires teachers to swear to “refrain from directly 
or indirectly subscribing to or teaching any theory of gov- 
ernment or economics or of social relations which is in- 
consistent with the fundamental principle of patriotism 
and high ideals of Americanism.” Violation of the oath 
is a misdemeanor punishable by immediate dismissal and 
prosecution in the courts. 


New SEDITION AND ANARCHY Laws 


Many states have sedition, criminal syndicalism, and 
criminal anarchy laws and one state enacted such a law 
last year. These laws are supposedly aimed at those who 
advocate the use of force and violence to effect political 
and economic changes. 


Since no precise line can be drawn between advocacy 
of change by peaceful means or by violence the sponsors 
of such laws frequently fail to distinguish between ex- 
pression of opinions and advocacy of overt acts. In the 
Gitlow case (28 U.S. 652) Justice Brandeis pointed out 
in a minority opinion that “every idea is an incitement. 
It offers itself for belief, and if believed it is acted upon 
unless some other belief outweighs it or some failure of 


1 peo- 
‘h the 
hools, 
“more 
e that 
er the 
ng re- 
ion as 
¥. & 
sity of 
ler stu- 
a wide 
charac- 
XUM 


Saturday, January 11, 1936 


energy stifles the movement at its birth. The only dif- 
ference between the expression of an opinion and an 
incitement in the narrow sense is the speaker’s enthusiasm 
for the result.” In other cases? the Supreme Court has 
ruled that there must be a clear and present danger so that 
advocacy will result in an overt act done with criminal 
intent. Furthermore, when criminal acts are the result 
plenty of statutes are available to provide punishment. 

Thomas Jefferson pointed out that “it is time enough 
for the rightful purposes of civil government for its offi- 
cers to interfere when principles break out into overt acts 
against peace and good order,” and he insisted that the 
evil effects of the abuse of free speech are so insignificant 
compared to the evils of curtailing free speech as to make 
it unwise to curb free speech with the expectation that 
abuses can be eliminated. Both Jefferson and Hamilton 
opposed the Alien and Sedition Acts of 1798 and Hamil- 
ton predicted that they would “establish a tyranny” and 
“engender civil war.” Article I of the Constitution de- 
clares that “Congress shall make no law . . . abridging 
the freedom of speech or of the press; or the right of the 
people peaceably to assemble and to petition the govern- 
ment for a redress of grievances.” The Alien and Sedi- 
tion Acts were short-lived. “Indeed, many years later 
(1840 and 1850) Congress repaid the fines imposed on 
some of its prominent victims” for “it led to a vicious 
campaign of bigotrous tyranny and the imprisonment of 
many reputable men.’’* 

Efforts are now being made to have Congress enact 
laws making it illegal to advocate by word of mouth or 
in writing the overthrow of the government by force 
or violence; or to print, distribute, sell, and publicly 
display any printed matter advocating the overthrow 
of the government by force or violence; or to organ- 
ize or become a member or an affiliate of any group or 
organization which advocates force and violence to over- 
throw the government. The bills (H.R. 4313 and H.R. 
6427) introduced in the 74th Congress, Ist session, for 
this purpose were formulated by members of a Congres- 
sional committee which investigated subversive activities. 
One of the bills provided for a fine of $10,000 and im- 
prisonment for not more than 10 years. 

Congressman Maverick contended before the House 
Committee on the Judiciary which considered these bills 
that they are unconstitutional because in conflict with 
Article | of the Constitution which unqualifiedly prohibits 
Congress from abridging free speech, free press, and 
peaceable assemblage. He also held that treason against 
the United States is cared for in Article III, section 3 
which says that treason “shall consist only in levying war 
against them [the United States] or in adhering to their 
enemies, giving them aid and comfort.” 

He insisted that economic conditions which cause people 
to want readjustments and tyranny which arouses them 
against the government “cannot be settled by telling peo- 
ple that they have no right to their own thoughts, their 
own conscience, or the right to talk or listen.” Further- 
more, “there is nothing in the Constitution keeping the 
Republicans, Democrats, Anarchists, Populists—the Na- 
tional Chamber of Commerce, the American Liberty 
League—or any other organization from teaching.” 

This position was also supported by Congressmen 
Amlie and Marcantonio. The former contended that 


2 For example, Schenck v. United States, 249 U. S. 47 and 
Fiske v. Kansas, 274 U. S. 380 

3 Statement of Hon. Maury Maverick before Subcommittee No. 
2 of the House Committee on the Judiciary, 74th Cong. Ist sess. 


when workers attempt to improve their condition by col- 
lective action the energies of government in the name 
of law and order are devoted to defeating their objectives, 

Mr. Amlie insisted that certain phrases of the Declara- 
tion of Independence “‘might be held to incite to violence” 
if they were read to a group of strikers and that the 
proposed laws would “set in motion a chain of events” 
which might lead to the kind of repressions established in 
Germany and Italy. 


INCITEMENT TO DISAFFECTION BILL 


The fear of doctrines is illustrated by the “Incitement 
to Disaffection” bill (H.R. 5845) which passed the Senate 
during the last session of Congress and has been reported 
favorably in the House. The bill came up for passage 
in the Senate on June 24, 1935, when only a handful of 
senators were present and went through without a roll 
call. There had been no hearings on it. It is backed by 
army and naval officials, various patriotic organizations 
and the Hearst press. 

It would make a crime out of any language or publica- 
tion “with the intent to incite disaffection” among the 
army and navy and to induce members to disobey the 
laws and regulations governing the military forces. Any 
book or other printed matter or letter found on any per- 
son or in “any house or other place in which it may be 
found” [under a search warrant] that “advises, counsels, 
urges, or solicits’ members of the army and navy to in- 
cite disobedience of the laws and regulations would be 
evidence of violation. Offenders would be punished by a 
fine of not more than $1,000 or by imprisonment for not 
more than two years, or both. 

Congressmen Maury Maverick and Paul J. Kvale, the 
minority of the House committee which reported the bill 
favorably, pointed out that “the bill is said to have as its 
purpose the riddance of communists and communistic in- 
fluence from the army and navy. But Assistant Secretary 
Roosevelt testified, as to communists in the navy, that 
there were ‘none, among either the officers or enlisted men’ 
and as to communistic influence, that it was ‘absolutely 
infinitesimal.’ General Smith testified that, ‘while there 
has been much effort on the part of subversive groups 
to penetrate the armed forces, it appears that their efforts 
have not met with a great deal of success.’ 

“This bill, then, proposes, in effect, to use a twelve-inch 
gun to kill a gnat. The truth is that it is not really 
aimed at communists—that is a subterfuge—but at the 
honest peace-time expression of opinions on anything re- 
motely concerning the army or navy by decent American 
citizens of any projects favored by profiteering munition- 
makers and similar interests. It is a brash piece of 
Hitleristic fascism. . . . 


‘We do not face a war. We do not face a revolution. 
There is no danger of mutiny in our armed forces. The 
American converts to communism are contemptibly few 
in number and without any influence whatsoever. This 
is fascism pure and simple. There is no need for the 
enactment of this bill into law and there is every reason 
for its rejection in the Congress by the political party of 
liberty and freedom in the United States.” 

The Birmingham News, July 24, 1935, declared that 
“the proposal of such a law would indicate that some one 
is afraid of the truth. This country needs a press and a 
public that will print and speak aloud those truths which 
are anathema to the politicians, the army, and the navy; 
in fact, to anything or anybody in public life. Whenever 


parti 
tract 
court 
obstr 


the 
that 
T 
that 
te 
othe 
pati 
of < 
T 
that 
civil 
A 
the 
ove! 
carr 
but 
Indi 
D 
and 
deci 
Moc 
it w 
revit 
mad 
disci 
Octe 
In 
forn 
the 
forn 
pelli 
This 
deci 
citiz 
scien 
tary 
regu 
TI 
crati 
mary} 
temp 
thwa 
held 
mem 
De 
supre 
sylva 
cropy 
the 7] 
erties 
land. 
vent 
lowe! 
const 
ata 
Supr 
Th 
requi 


y col- 
name 
tives, 
clara- 
lence” 
it the 
vents” 
hed in 


ement 
Senate 
ported 
assage 
ful of 
a roll 
ed by 
‘ations 


tblica- 
ig the 
the 

Any 
y per- 
1ay be 
unsels, 
to in- 
be 
d by a 
or not 


le, the 
he bill 
its 
tic in- 
retary 
y, that 
d men’ 
olutely 
. there 
efforts 


ye-inch 
really 
at the 
ing re- 
lerican 
nition- 
ece of 


lution. 
. The 
ly few 
This 
for the 
reason 
arty of 


that 
me one 
; and a 
which 


navy; 
1enever 


the publication of the truth is feared it is safe to conclude 
that there is something wrong somewhere.” 

The San Francisco Chronicle, August 5, 1935, declared 
that “The army and navy do not need it. They are com- 
petent to deal with the usually inane attempts to turn 
soldiers and sailors against orders and officers. On the 
other hand, it would make a criminal out of the most 
patriotic of citizens who attempted a constructive criticism 
of anything the army or navy does.” 

The New York Herald-Tribune, July 22, 1935, declared 
that the bill is “not only superfluous but dangerous .. . 
because it is just a step from this to the abridgment of 
civil liberties on other grounds and for other purposes.” 

A bill sponsored by the American Legion barring from 
the ballot political parties or candidates advocating the 
overthrow of the government by force or violence or 
carrying on a “program of sedition or of treason” was 
introduced in 23 state legislatures during their last session 
but it passed in only four states (Arkansas, Delaware, 
Indiana and Tennessee). 


Court DEcIsIoNs 


During 1934-1935 the United States Supreme Court 
and several state supreme courts have rendered significant 
decisions affecting civil liberties. In the case of Tom 
Mooney the United States Supreme Court indicated that 
it would hear his case if he could not get justice from a 
review in California. Significant decisions were also 
made in the Scottsboro and Herndon cases, previously 
discussed in INFORMATION Service for April 13, 20, 
October 5 and December 21, 1935. 

In the case of two students in the University of Cali- 
fornia who claimed exemption from military training on 
the ground of their religious opposition to war the Cali- 
fornia courts held that the university was right in com- 
pelling them to take the training as part of their education. 
This decision was sustained by the Supreme Court which 
declared that a state has the right to exact from any 
citizen such service as it desires to impose. Thus con- 
scientious objectors cannot obtain exemption from mili- 
tary service when it is required by law and university 
regulations. 

The Supreme Court affirmed the right of the Demo- 
cratic Party of Texas to exclude Negroes from its pri- 
mary, thus practically disfranchising them. Previously at- 
tempts to disfranchise Negroes by law have been 
thwarted by the Supreme Court but in this case the court 
held that a political party is a private organization whose 
membership cannot be controlled by the court. 

Decisions affecting civil liberties were rendered by state 
supreme courts in Arkansas, Indiana, Michigan and Penn- 
sylvania. The Arkansas court denied relief to a share- 
cropper dispossessed by a landlord in a suit brought by 
the Tenant Farmers’ Union and the American Civil Lib- 
erties Union to test the right of tenants to remain on the 
land. The court refused to grant an injunction to pre- 
vent evictions on the ground that sharecroppers were not 
parties to the federal government cotton adjustment con- 
tract and therefore had no cause for action. The Indiana 
court held that a newspaper cited for contempt had not 
obstructed the administration of justice by criticising a 
lower court decision. The Michigan court held a law 
constitutional which prohibited the display of the red flag 
at a children’s summer camp although the United States 
Supreme Court has invalidated a similar California law. 

The Pennsylvania Supreme Court upheld a law which 
requires jury trials for violations of an injunction, the 
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first such decision in the United States. Judge George 
W. Maxey in a concurring opinion held that the judiciary 
in this country did not inherit the divine right of kings 
and that whatever power the courts have is the result of 
an express grant of power from the people. Since “the 
word ‘court’ and the word ‘judge’ are not synonymous,” 
as counsel for the appellant claimed, “to require a judge 
to share with a jury the administration of justice does 
not take away power from ‘a court.’” Under a New 
York State law a similar decision was rendered in a lower 
court. These decisions are particularly important in their 
bearing upon workers during labor disputes where the 
injunction has been used to deny them their right to free 
speech, free press and freedom of assemblage. New 
York, North Dakota and Maryland recently enacted laws 
limiting the use of injunctions, making 14 states now hav- 
ing such laws. 


SEDITION PROSECUTIONS 


Criminal anarchy, criminal syndicalism and sedition 
laws were invoked recently in Arkansas, California, Illi- 
nois, Iowa, Oregon and Georgia as a basis of prosecution 
of unemployed workers and left-wing unions. A. J. 
Muste, head of the American Workers’ Party, was ar- 
rested in Illinois in June, 1934, for having in his posses- 
sion literature which the authorities regarded as seditious. 
The prosecution was dropped as the result of efforts of a 
local Civil Liberties Committee. 

As a part of the hysterical attacks on radicals follow- 
ing the San Francisco strike in July, 1934, the leaders of 
the Agricultural and Cannery Workers Union were in- 
dicted for criminal syndicalism for their organizing ac- 
tivities and attempts to gain increased wages, fewer hours 
and better working conditions for agricultural workers 
in the Imperial, San Joaquin and Sacramento Valleys of 
California. Eight were convicted and sentenced to terms 
of one to 14 years. 

Of conditions which he was sent to investigate by the 
Department of Agriculture, the Department of Labor, and 
the National Labor Board, General Pelham D. Glassford 
reported that “after more than two months of observa- 
tion and investigation in Imperial Valley, it is my convic- 
tion that a group of growers have exploited a ‘communist’ 
hysteria for the advancement of their own interest; that 
they have welcomed labor agitation which they could 
brand as ‘red’ as a means of sustaining supremacy by mob 
rule, thereby preserving what is so essential to their profits 
—cheap labor; that they have succeeded in drawing into 
their conspiracy certain county officials, who have become 
the principal tools of their machine. .. . 

“Spread upon the pages of recent Imperial Valley his- 
tory are certain lawless and illegal events which have not 
been investigated by officials who are charged with that 
responsibility. . . . 

“T strongly recommend a thorough grand jury investi- 
gation and the indictment of those who have been guilty 
of law violations in connection with an apparently organ- 
ized campaign of terrorism and intimidation. . 

“The lawlessness and intimidation is directed not only 
against alleged communists, but also against those profes- 
sional and business men of the community who, by word 
or deed, oppose the political aims of a small but powerful 
group engaged in exploiting a ‘red’ hysteria, for the pro- 
motion of their own interests. The immediate responsi- 
bility for action and results rests with the elected officials 
of Imperial Valley. It is time Imperial Valley awakens 
to the fact that it is part of the United States.” 
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PoticE REPRESSION AND Mos VIOLENCE 


Police interference with free speech and other civil lib- 
erties, brutality to prisoners, and holding them incom- 
municado are common expressions of the lack of impar- 
tiality in the administration of law and order. 


In Tampa, Florida, six leaders of a group known as the 
Modern Democrats which had run up an impressive 
minority vote in a city election on a “production for use” 
platform were arrested without a warrant and taken from 
a private home where they were holding a meeting on 
November 30, 1935. They were taken to police headquar- 
ters and questioned on their alleged communist activities. 
’ Three were released and proceeded to their homes un- 
molested. The other three were later released but before 
the very entrance to police headquarters they were seized 
and pushed into waiting cars, taken outside of town and 
beaten. One was so seriously injured that he died a few 
days after. Another of them was able to recount 
what had happened and he accused members of the police 
force of being members of the group which had inflicted 
the beating. On December 18 six policemen were ar- 
rested on a warrant charging them with first degree mur- 
der. The arrests were based on affidavits signed by the 
sheriff and the chief detective. The mayor suspended the 
chief of police at the latter’s request while the grand jury 
is investigating. Two members of the Ku Klux Klan have 
been arrested charged with having participated in the 
mob activities. Widespread protests have focussed on 
the local and state authorities and the president of the 
American Federation of Labor has threatened to take the 
coming convention from Tampa to another city unless 
those who are responsible for the murder are punished. 
This has aroused local business interests and local news- 
papers as well as prominent citizens to action. It re- 
mains to be seen whether those responsible for the crime 
will be indicted and punished. Certain of the ministers 
of Tampa spoke out vigorously on this situation. 


FREEDOM OF ASSEMBLAGE 


In Chicago, Detroit, Hartford, Connecticut, Paterson 
and Newark, N. J., and Worcester, Mass., permits to 
parade were refused on Memorial Day to organizations 
opposed to war and fascism. In other cities threatened 
refusals were overcome. 

In Cleveland the mayor’s orders against meetings at 
the Public Square, historic free-speech forum as a memo- 
rial to Tom Johnson, were defied and arrests were made. 
The mayor, the chamber of commerce and certain “pa- 
triotic” organizations proposed another forum down at 
the lake front. Publicity and opposition of many groups 
defeated the proposal. 

During the summer of 1934 the long continued ban on 
meetings to organize labor in company controlled steel 
towns around Pittsburgh was broken when the Iron, 
Steel and Tin Workers Union brought Mrs. Gifford Pin- 
chot as speaker. Previously Miss Frances Perkins, Sec- 
retary of Labor, had been compelled to speak on federal 
property in one of the towns because of the opposition 
of local officials. 


TREATMENT OF ALIENS 


The deportation proceedings instituted against John 
Strachey, British author and lecturer, were the first taken 
against an alien visitor in 30 years. The proceedings 
were dropped at Mr. Strachey’s request just before he 
was scheduled to sail. Aliens who, if deported to their 


own countries, would face prison or death and who leave 
voluntarily are generally allowed by the Department of 
Labor to go where they will. Threat of deportation has 
been used as a weapon against strikes. Following the San 
Francisco strike and the textile strike in 1934 aliens were 
singled out and pressure was put on the Department of 
Labor to deport them. In Hackensack, N. J., in the 
spring of 1935 “immigration agents took aliens pointed 
out by employers off a picket line,” loaded them into em- 
ployers’ trucks and locked them up for questioning. The 
American Civil Liberties Union says that “the local head 
of the Immigration Service disavowed any connection 
with the act, and promised to discipline the agents. The 
incident shows how easily the Immigration Service is 
used by employers for their own private ends.” 

The Commissioner General of Immigration reports that 
“most of those arrested as radicals are native born or 
naturalized citizens.” Out of 448 persons arrested as 
radicals in four communities 330 were citizens and 118 
were aliens. “Of these 118, 14 were found to be deport- 
able, and of the 14 only one subject to deportation as a 
communist or as a person who advocates or believes in 
the overthrow of the government of the United States by 
force or violence,” strongly suggesting that radical agita- 
tion is due to important causes other than the fact that 
we have aliens in our midst. 


Other current issues center around the use of the militia 
in labor disputes, suppression of demonstration by the 
unemployed, freedom of teaching, and censorship. . Lack 
of space prevents treatment of them in this issue. We 
hope to present data on them in forthcoming issués. 


In the Current Periodicals 


Recreation. (New York). December, 1935. 

Lindeman, Edward C., director, Community Organization 
for Leisure, Federal WPA. “Recreation and the Good Life.” 
—Much has already been accomplished in the field of recrea- 
tion, but much still remains to be done. Recreation must 
be “thoroughly democratized,” otherwise “its meaning is still 
negative.” There must be a “national approach to the prob- 
lem of adult recreation,” but competition between agencies, 
whether national or local, must be avoided. The recreation 
program must have “such high standards that it will auto- 
matically become a match for the dynamics” of our tech- 
nology. Ultimately, we’ will show that “play teaches people 
and develops a type of personality in which the balance be- 
tween freedom and authority is automatic.” We may also 
“produce personalities in which it will become also automatic 
to see the relationship between difference and unity. .. .” 


Foreign Affairs. January, 1936. 


Mcllwain, C. H., professor of the science of government, Har- 
vard University. “Government by Law.”—Law alone “gives pro- 
tection to rights of any kind . . . whatever form the state may 
take and whatever the nature of social control.” Indeed, the “only 
alternative to despotism is constitutionalism.” Against the “in- 
sidious encroachments of despotism our chief reliance must remain 
what it has always been: a fearless and impartial interpretation 
of law by a free and independent judiciary. Our problem today, 
in a word, is to make needed changes in the laws, but always 
to keep them law.” 


Southern Workman. (Hampton, Va.) December, 1935. 


Fenn, Rev. Don Frank. “The Church and Race Relations.” 
Social equality is “really equal opportunity for the development of 
our capabilities, and therefore, we of the Church, must see to it 
that our Negro brethren are given equal opportunity with our 
white brethren to develop their lives as children of God to the 
extent of their possibilities. Right race relations can only be 
established in the world on the basis of the fundamental facts of 
religion, the Fatherhood of God, the brotherhood of man, and the 
realization that God makes His Fatherhood known and effective 
through human instruments. . . .” 


Printed in U. S. A. 
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